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CASES IN TIHE SUPREME COURT

H. A. Berrv against Jouw Linvow.
Error to Jolinson Circuit Court.

Justices of the peace having by law exclusive original jurisdiction in all mat-
ters of contract except.covenant, where the sum in controversy is one hun-
dred dollars or under, two or more separate causes of action, each less than
one hundred dollars, but amounting in all to more than one hundred, cannot
be joined together in one declaration so as to give the Circuit Court juris-
diction. )

This principle does not interfere with the scttled rule, that the plaintiff may
join distinct causes of action in several counts of the same declaration.

The best criterion as to such joinder seems to be, that where the cguses of
action are of the same nature, and may properly be the subject of counts in
the same species of action, they may be joined.: |

The question of jurisdiction is not gianced at in the rules or decisions upon this
subject. T '

The case of Laugham & Geniry, vs. Boggs, 1 Jiissouri Rep. 474, overruled.

It is not the aggregate amount demanded inthe declaration, but the amount of
each separate demand or cause of action, which determines the jurisdiction.

This was an action of debt brought to March term, 1833, in the

.court below, by the plaintiff in error against the defendant in error.

The. declaration demanded the sum of $120 49 cts., and counted upan
three writings obligatory, one for $44 25, one for $12 14, and the
other for $66 25. At the return term the defendant moved the court
to dismiss the suit, for want of jurisdiction apparént on the record, be-
cause the several writings sued on were cach within the jurisdiction of
a justice of the peace. This motion was'sustain'ed‘ by the court below,
the case dismissed, and the plaintiff sucd his writ of error.

ScorT, for plaintiff in error:

The Circuit Courts have jurisdiction in all matters of contract where
the sum in controversy is over one hundred dollars.  Const. Art. 6;
Sec. 3.

Where the plaintiff has several distinct causes of action, he is allow-
ed to phrsuc them accumulatively in the same writ. Stephen on. Plead-
ing, p. 279.. It is a rule in law that several counts may be‘ Jjoined in
the same declaration for different causes, provided they are of the same
natux"é‘;'in an action upon contract the plaintiff may join as many dif-
ferent counts as'he has causcs of action. 1. Tidd. p. 8, 9. Indeed, if
several actions arc i)rought by the same plaintiff vs. the same defend-

ant, at.the same time for, causes of action which rx_lay.-Be joined,, the

court will compel the ‘plai‘nﬁﬂ"to consolidate them, and if the defend-
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ant be holden to bail to pay the costs of apphcat.on. Chitty’s ‘Pleadings, LITTLE

OCK,
Vol. Lp. 28. . July, 1838,
TN
BERRY
. . 4.
LinTon, contra: LINTON.

The Circuit Courts of "Arkansas are courts not of general jurisdiction,
~only having jurisdiction of contracts where the sum’exceeds one hun-
dred dollars, such’is the jurisdiction of the Circuit Court of the U. S.;
and it is well settled that sums cannot be added to give’ that court

Jurisdiction.

By the Constitution of Alkansaa, all sums not exceeding one hun-
dred dollars and by express statute, (See .MLCammell s Digest, p- 2815
Sec.’81,) it is expresd y provuled that no plaintiff shall iustitate his
suit in the Circuit Court where the sum isin the Juusmctlon of a justice
of the peace.. 1t is believed that each and cvery of the: sums set
out in plaintiff’s declaratxon at the time made and when declared on,
was within the jurisdiction of a Justlce of the pcace; and _]unsdxctlon
when once fixed cannot be altered, it being a maxim that consent can
do away crror but cannot give jurisdiction.

Lacy, Judge, delivered the opinion of thé court:

This is an action of debt brought by the plaintiff against the defend-
ant on several writings obligatory. The defendant moved the court
to dismiss the causc for want of Junadxctxon, whxch motion was sustamed
To reverse the jadgment given on this point, the plamtlﬂ' now prose-
cutes his‘writ of ertor.

This suit is founded on-several distinct causes of action,"none of
wlnch taken ﬂeparately, amount to the sum of one hundred do]lars, or
up\t'ards, but all of them taken collectiv ely, 1s. eqml to the sum of one
hundred and twenty dollars and sixty-foar cents. By an act of the
legistature approvcd Octooer 2:th, 1820, (Digest, 360, Sec. 26,) “the'
Jurisdiction of the _]ustlce of the peace was extended from ninety to
one hundred dollars.” And by an act of the legislature passed Januar) '
11th, 1814 sthe'several cour:s of record shall taks co“mzmce of no
actxon, suxt, or complamt ‘made cognizable béfore’ a Justxce of. the
peace.” ngest, p. 351, And by the schedule of the Constltutlon,
(Sec. 2, p. ,..0,) ¢ all laws now in force in the Territory of Arkansas,-
which are not repugnant to the con~t.tutlon, shall remain in full force.
until. they expire by their own limitations or be altered or xepe’dcdi

Q
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by the general assembly. i And by the 3d section of the: 6th article
of the conshtuhon, “the circuit court shall have original jurisdiction
over all civil cases which- sha]l not b° cogmzablc before Jjustices of the
pe'lqe until olhcrmse directed by the general a¢sembly, and ongmal
Jurisdiction in all. matters of contract where_the.sym in controversy
is over one hundred dollars.” And by the- l5th section of the same
article, « Justices of the peace shall have mdxvxdually y or two or more
of them Jomtl), cxclume original jurisdiction in all matters of contract
-except in: actlons of covcnant where “the sum in controversy  is one
hundred dollars or under. The constitation . .confers upon ¢ the Cir-
cuit Court exclusive origipal Julhdlchon of all ‘crimes amounting to fel-
ony at common law;” and it dedares thatJushces of the peace shallin
ne case Thave Junsdlrtxon to try any'criminal casé or penal offence
against the state, bat” nny sit- as examining courts, and commit, dis-

‘charge or recognize to Uze court having jurisdiction, for further trial,

offenders against the peacc.

1t will be: perceived from an mspecuon and analysis of these clauses
that the ob_]ect and intention of the convention was to create two sepa-
rate and distinct jurisdictions both in civil causes und in criminal of-
ferices, and that a certain class or denomination of causes is assigned t
the Justxces of the peace, and a -different class or denomination of”

causes was glven to the Ci 1rcuxt Court.

The question now before us only embraces a single point, but it is
one of magnitude and of some difficulty.

Has the Circuit Court Jurisdiction of the case, or is it _properly cog-
nizable before a justice of the peace, or are the two jurisdictions con-
current and 'has the party mcxhg aright to’ his election.

The decision of this question depends upon the constraction of the
constitution and the principles of law applicable to that instrument.

The declaration contains but one count’ embracmg several distinct
causes of action, all accruing to the plaintiff in the same right and of

. the same dignity, and when. the same are taken collectively, they

amount to one hundred and twent_y dollars and smty-four cents,. but
taken separately from each other, no one sum or. cause of action equals
or exceeds one hundred dollars.

On the part of the plaintiff, it is contended that several distinct
causes of action can be joined in one count or in -different cotnts in

‘the declaratlon, and if their united sum exceeds one hundred dollars,

\ \ '
:
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the Circuit Court has jurisdiction of the subject matter in dispute;-and rLirTLR
00K,

to dlsm1=s a case under such cycumstances is manifest error. ]rﬁy' 1839
To suslain this position it is said that the law abhors a multlphmty, “BERRY

or. cu‘culty of actions, and therefore the party may join.in the same _ & o

declaratxon one or several counts, but difftrent and distinct causes of
actxon, and where it appears a plamtlﬂ' has two or more causes of

action, which may be joined, he ought to bring one action enly, and
if he does not, a rule will be entered against bim to consohdate his
action and compel him to pay the. costs. That a pIaintiﬁ' who hag
several distinct causes of action is allowed to pursue them accumula-
tively, cannot be denied. Bat then this principle has exclusive refer-
ence and application to joining distinct causes of action in several
counts in the same declaration. Thus in an action upon contract in
account, assumpsit, covenant, annuity, or scire fucias the plaintiff may
join as many different counts as he has causes of action. So in actions
for cost mdependent]y of contract, the pl(untuf may join in case or
detinue, replevm or trespass. Counts in-action upon contract ‘cannot
be joined with counts for wrongs independently of contracts, nor can
counts in any one species of these actions be joined in courits of ano-
ther. 1 Bac. Abndg 30; 2 Lutw. 1449 1 Ld. Raym. 83; 11 John-
son, 479; 9 Johnson, 16 Tnompson vs.‘ Shepherd; Stephen on Plead.
275. AN A

There has been much dispute and consjderable contrariety . of opin-
ion in regard to the true test to determing what different counts may,
ormay not be joinzd in th\e same declaration. LI_-:E, Ch. Justice, con-
tends that the true way todetermine the matteris to see whether the
process and judgment are the same on both lcounts, while Justice Wir-
mor insists that the better criterion is to consider whether the two
counts, joined in the same decldratwn, would admit of the same _]udg-
ment. But Justice BULLE'l holds the rule to be universal, that where
the same pleais pled and the same judgment rendered.in both counts,
they may be joined in the same declaration; otherwise not; but Tidd,
in his excellent treatise on practice, p. 9, 10, conclasively demonstrates,
that none of thosc rules or tests e entxroly free from objection. For
instance, casc and trespass cannot be generally joined, though the
same plea and the'same judgment may be given in.pothbounts in the
declaration. The best critericn scems o be that where the causes of
action are of the same nature and may properly be the subject of counts
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in’ the samg spec.cs of achon the_y may be Jomed otherwise they' can-
Then the natmc of the cause of. actxon is. thc best, though niot
an mfa]):ble test by which to' dcclde as to the. _]omder or nonJomderof
dlﬁ'crent ¢ounts or distinct ¢ causes of action in the same declamtlon. 1
Chit: Pk'cad 220. uevcml counts ‘cannot be _]omcd in the same decla-
rationy un]ess the cause of action should in all of them, be in the same
right, and upon ‘this gmlmd it'is holdcn, that a plaintiff’ cannot join_ in
the same dechratlon a demand as execator with' another whlch acs

crued to him in his own rxght, and such mzejomder would be a defect

in substance and fatal in gene eral. demurrer or in arrest of judgment, or’

‘in_writ of error. - l_Sal/_c. 102; Snangc, 12, 11 245 Durn. & East. 277,

2 Saunders, William’s noic, 117, d. c.

Tt will be'seen ia all thcsc cases that the question of jurisdiction was
never madc or'even glanced at, and the principles decided have entire
and exclusnc reference to the joinder and non- Jomder ‘of distinct
causes of. action in the same’ dechr.mon, and the rules and tests by
bwhlch t\lc mattcr was determmcd In t1e casc of Laugham &- Gentry
vs. Boggs, (.Mzssoun Rep. 4/4,) the. po'ut now before us was expressty
decxded, and that on a statute exactly’ similar (o our own, the reasons
mgof the court i is b» no means satisfactory, and proceeds upon a mis-

taken view of the rule- roqmrmﬂ different causes’ of action to be con-
sohdnted in order that the defendant may not be harrassed by a mul-
tnphcnty of suits or the payr mf*m of unnecessary costs,

The court take for granted the question they had to decide and the
authorities they rely on in suupo"t of their opinion, prove nothmg, for
it cannot. be shown that they possess the most remote applicability .to
the'subject that wis before them. Docs it necessarily follow becausc
separate and’ distinct causes of 'u:hon may be joined in dxﬂ"erent counts
in the same declaration, where they accrue in the- same nght that
thereforc, when each of the causes of actxon taken separately is net

' Within the jurisdlction'of the Circait Court-that it is lawful to. unite them

and thereby confer jurisdiction upon that tribunal ao'amst the express
intention and deliberate will of the Legnchxturc. ‘Such conc]ucxons, if
camed fally out or: pumed to their legitimate consequences, would en-
able the court, by construction, to cnanoe the entire jurisdiction of the
dlfferent legal tribunals, and that too m 0\ press vxolatlon of the'lawsand
the constitution. The. qucstzon now:, beforc us has been ‘expr essl_y

decided in szhgfoot ve. Peyton, Hardm,p 3; -and in Grant vs. Tams
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& Co., 7 Monrac, 921, the doctrine is again recognized and, conﬁrmed ng'rm
that it is illegal to unite several demands in order to produce a sum that zay, 1838.
would glve Jjurisdiction to thc court, when without that union it had ne m
cognizance of the matter.- The (‘ourt seem to consider the questlon so LINTON

clear and familiar that no train of reasoning or authorities are cited in
support of the principle.

The constitution puts this matter in a v clear point of view. It de-
clares that ¢ the Circuit Court shall have 0[1"1n.1ljur1sd1ct10n of all civil
.cases, w‘nch shall not be cognizable before a justice of the peace
where the sum in controversy is over onc hundred dollars.”  Are’ the
sepamtc demands herc cognizable before a justice of the peace, or is
the sum in controversy. over one hundred dollars. 1t is evident that

taken separately, they fall within-the jurisdiction of the justice of the’

peace, for the amount in conlroversy is less than one hundred dollars,
and the constitution declares that justices of the peace shall individu-
ally, or two or more of them jointly, have exclusive orzgmal Jjurisdiction
in all matters of conh act, except in actions of covenant, where ihe sum
i controveﬁy is onc handred dollars or ander.”” -Language caonot
be more certain or explicit tn'm ‘the terms hcre used. It was the
object and intention of the grant, not only to créate two scparate and
dishinct jurisdictions, but to mark thmr respective bound'mea with the
utmest accuracy and preciston. The jurisdiction of cach court in its
own prgper and peculiar sphere is original and exclusive, and it no-
where «.ppears, cither in the terms or nature of the instrument itself,
that it was ever in the desxgn or intention of the convention to confer
. concurrcntJunsdlchon upon both tribunals so far as the sum or demand
in controversy was concemcd If the grant of the constitution does
not constitute two scpqm(,c and, dhtm(t‘)unkdlctlons, then no words or
terms of - expressxon are capable of creating such a'power.  As the
separate sums or demands were each cognizable beforc a JusL1ce of
the peace, then that court had exclusive ‘]unsdxcuon of the matter in
controversy, and that Jurlsdlchon could not be wrested from it and the
right -conferred on the Circuit Court.

The injunction of the constitution is certain, positive and imperative,
and its obligations cannot be defeated or annulled by indirection, or
by uniting several separate sums in one demand to give jurisdiction.
Can the joinder or non Jomder of distinct causes of action in one count
in the same declaration oust one tribanal of its JUrlSd]Cthn conferred by
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MTTLE the conshtuuon and gwe it to another in vidlation ofx express provi-
’“‘Y 1333 sions. If such should be the construction glven {o.the mstrument, the
BEBRY suitors by their mere electlon would have it in their power, not ouly
LINTON, wholly to disregard the po=1t1ve 1nJunct10na of the grant but to change
and alter its meamng in one of its most essential provisions and thereby
to'create a concurrent jurisdiction in a certain class of cases unknown.

to the constitution. \\

As the JU/B&Sdleﬁ&‘l of the C;rcuxt Court and justices of the peace- )

are kept se?parate and’ drstmct in its creahoa—&aéefgamzam,bxwhat

rule of construction or upon what p_m_xcxpl(, of justice-can they be united

N
\\

for the purpose of defeating the will and-objects of the grant.
The principle of separate and distinct Jumdlctiona pervades wour |
whole judicial system,:and it was the design of the constitution to pre—
serve one unbroken and harmonious chain of action throughout 'the
entire plan. For instance, the Supreme Court has appellate jurisdic-
tion only, except in cases ‘otherwise ‘providcd for by the constitution..
The Circuit Court has exclusive origihhl jurisdiction in all cases- that.
amount to felony at. éommoh law. And justices of the peace have no
jurisdiction to try aad. determine criminal or penal causes, buf may
examine, commit, dlechargc or recognize offenders to the court, h'wu}g
jurisdiction for further trial; they lnve no JurlSdICLIOIl in civil .chses
except thé sum in controversy is one hundred dollurs or undcr. What
is the true sum here in controvercy" Isiit tbc aggregate araount set
forth in the declaration or writ,‘or is it the separate and’ distynct sums
or causes of action? Can the plaintiff by uniting several demcmds in
" one count, not only cvade 'the _exprq:ss provisions of the constitatien, but
commil what is termed in law a fraud upon the instrument itself, and
thereby confer a_]un:dlcuon upon the Circuit Court, which it was never
m_tended to possess? Cerlainly not.” Again, if’ the Justice of the
peace had exclusive jurisdiction of the s‘uoje'ct-m'ltter, then the Circuit.
Court can have no part of that jurisdiction except by appeal or writ of
error.  cannot.originally take cognizance of the cause, for it has no:
ongmal)umdlchon of any civil cause which s, cogngtb]e before a jus-
tice of ‘the peace. This being the case, it'is clear that the Circuit
Court did right to dismiss the cause for want of jurisdiction. The judg-
. ment of the court below must therefore be affirmed vith costs,



